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REFUSAL OF LIABILITY INSUR- 
ANCE COMPANY TO COMPROMISE 
CLAIM RESULTING IN LOSS 
TO INSURED 


In the case of Rumford Falls Paper Co. 
v. Fidelity & Casualty Co. (92 Me. 574) 
it appeared that the insurance company 
had issued to the insured a policy against 
liability for accident resulting in injuries to 
or death of any one of the insured’s em- 
ployees, limited to $1,500 for one employee. 
In case of a claim being made or a suit 
brought the insurer had full control; the 
insured being prohibited from settling any 
claim or suit except at its own expense, or 
upon written consent of the insurer. An 
employee of the insured suffered an in- 
jury within the terms of the policy, and 
offered to settle in full for $1,000. This 
the insurer refused to do, and exercised 
its exclusive right to defend the suit, ‘‘in 
the name and on behalf of the assured.’’ 
Upon trial there was a judgment against 
the insured for $2,500, which it subse- 
quently paid, and brought this action 
against the insurer to recover the full 
amount of its loss. It was held that the 
insurer was liable for only $1,500, the 
amount to which its liability was limited in 
the policy. Here the power to decide the 
question of settlement had been surren.- 
dered to the insurance company, and it 
was only required to exercise good faith 
in deciding the question. ‘‘The defendant 
company nowhere agrees to settle any 
judgment, or to indemnify the assured 
against any judgment that may be recov- 
ered against it, beyond the specified limit 
of $1,500, and the cost of defending the 
suit. This is clearly the contract which 
the parties made and the one which they 
are entitled to have enforced according to 
its terms.’’ 





Schmidt v. Travelers Insurance Co. (244 
Pa. St. 286) was an action, against an in- 
surance company on a policy indemnifying 
the plaintiff against loss by reason of lia- 
bility imposed. by law upon him for dam- 
ages on account of bodily injuries acci- 
dentally suffered by any person by the 
maintenance and use of certain automo- 
biles, to recover as damages an amount 
which the assured was compelled to pay 
upon a judgment, in excess of the amount 
it would have had to pay if a settlement 
had been effected in accordance with an 
offer made. It was held that a judgment 
entered for the defendant on demurrer was 
proper, where it appeared by the state- 
ment of claim that the policy provided 
that ‘‘the assured shall not voluntarily as- 
sume any liability or settle any claim ex- 
cept at his own cost,’’ that the insurer 
‘‘will at its own cost defend against’’ all 
suits, and that the insurer ‘‘shall not be 
liable hereunder on account of one person 
or one accident in excess of the limits of 
liability applicable thereto as expressed in’ 
said declarations, except for the expense 
incurred by the company in defending 
suits brought against the assured;’’ that 
while the policy was in force an action was 
brought against the plaintiff to recover for 
an injury caused by one.of his automobiles; 
that the plaintiff requested the insurer to 
make a settlement of the claim for an 
amount in excess of the insurer’s liability 
and offered to contribute the difference; 
that the insurance company refused to 
make the settlement and went to trial, 
which resulted in a judgment in a larger 
amount against the plaintiff, which it 
paid ; and that the refusal of the insurance 
company to settle caused a loss to the 
plaintiff of the difference between the judg- 
ment it paid and the insurance money it 
received less the sum which it was willing 
to contribute to the settlement proposed. — 
‘‘The insurer was under no obligation to 
pay in advance of trial and the decision 
whether to settle or to try was committed 
to it,’’ 
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In the recent case of Auerbach v. Mary- were favorable ones and that the same 
land Casualty Co. (decided July 13, 1923), ought to be accepted. It so advised the 
the New York Court of Appeals held that plaintiffs in writing. The advice thus 


an automobile accident insurance company given imposed upon it no legal obliga- 
whose policy contained the usual standard tion to make the settlement. It knew 
conditions with respect to investigating that its liability was limited to $5,000, 
accidents and an option to settle or try an and while it offered to pay $3,500 to. 
action against the insured is not liable for wards a settlement that did not impose 
its failure to accept what turned out to upon it the obligation to pay the full 
have been a favorable offer of compromise. amount of the policy prior to the trial. 


Notwithstanding the insured subsequently The probability that judgments much 
suffered judgment greatly in excess of the larger than $6,500 would be recovered 


offer and of his insurance, the liability of was as well known to the plaintiffs as to 

the company is limited to the amount the insurance company. Each of the 2 
stated in the policy, no fraud or neglect on parties had full knowledge of all the : 
the part of the company being alleged. facts. It is not suggested that the plain | 


tiffs were misled by reason of the sup- : 
pression of any of the facts by the in- 
: ered : surance company or any fraud practiced 

‘‘There is nothing in the policy by upon them by it.” . ; 
which the insurance company obligated fe F 
itself to settle if an opportunity pre- 


We quote from the opinion of the Court 
in the case last cited as follows: 








NOTES OF IMPORTANT DECISIONS } 


sented itself. It was given the option to 
° ° See a ee IN’ 
settle if it saw fit to do so or to try the | 411, PROPERTY DELIVERED UNDER SIN- fy, 
action, as it preferred. It, however,| g@Lm CONTRACT SUBJECT TO LIEN FOR - 
was under no legal obligation, either ex- | WORK ON ANY PART.—The case of Berlet v. - 
the claims prior to the trial. The plain- vue Ter. ieee mt, Pears Chere Was © ee con 
je . 2 rate contract for each of the five loads of silk me 
tiffs when they accepted the policy did | gejivered to a lien claimant for throwing, the plo: 
so with full knowledge of the fact, if an | throwster acquired a separate lien on each lot, age 
action were brought, that they surren- | Which was lost when that lot was wholly re- whi 
dered to the insurance company absolute, | ‘¢72e4: but if all the property was delivered ject 
full nnd « let trol of it. includi under a single contract, though the deliveries rail 
. ompiete contro! OF 1t, INCLUGINE | took place at different times, the lien attached inte 


the settlement or trial. They also knew | to all the property undelivered for all work - 


there was no provision in the policy which | done on it and on the property wholly de- 1 
obligated the insurance company to pay | livered. ; Ry. 
any amount whatever prior to the rendi- In this respect the court said: Ct. 
tion of a judgment. The policy was one “The throwing was done under a ‘general’ Pla: 
indemnifying them ‘against loss li or ‘continuing agreement,’ and not under whi 

ras ‘ ying 6 ad - separate agreements for each lot. The Le- he 
bility imposed by law.’ The loss or lia- high Mills alleged in the answer that the ing 


bility here provided for contemplated parties entered into ‘general agreement,’ and a o 
the liquidation of a claim, if one were pursuant thereto the Globe Mills from time fenc 


made. by the r 43 . to time, as set out in the answer, shipped raw the 
» by the rendition of a judgment | i which the Lehigh Mills threw. This [| the 


unless the ee pny fit to is admitted in the receiver’s reply. Mr. Max § O’B 
exercise the option which it had to settle Stein, president and manager of the Globe car. 


andompromise without a trial. Mills, with whom the agreement was made, pany 
‘Tt is true the insurance company re- testified that no other ‘arrangement’ was He 
made thin this so-called ‘general agreement.’ and 


alized es to the trial that the terms If there was a separate contract for each of 80 a 
under which a settlement could be had the five lots, the throwster acquired a sepa- of tl 
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rate lien on each lot, which was lost, how- 
ever, when that lot of silk was wholly re- 
turned. But where property is delivered un- 
der a single contract, to have work done 
thereon which adds to its value, it makes no 
difference that deliveries take place at dif- 
ferent times. The lien attaches to all the 
property undelivered for all work done on it 
and on the property already delivered. Mor- 
gan v. Congdon, 4 N. Y. 552. Wiles Launder- 
ing Co. v. Hahlo, 105 N. Y. 234, 11 N. E. 500, 
59 Am. Rep. 496. Was the ‘agreement’ be- 
tween the parties in this such as brings it 
within this last-named principle of law? 
There was no observed agreement as to qual- 
ity to be shipped, and consequently to be 
thrown. There was no time limit during 
which the agreement was to run. The price 
had to be fixed on each lot when sent. 
There was no continuing contract for either 
party could stop at any time. It seems to us 
exceedingly doubtful that there was a gen- 
eral or sjngle contract conferring a com- 
mon-law lien. Neither party was bound to 
anything.” 


EMPLOYEE RERAILING CAR BLOCKING 
INTERSTATE COMMERCE IS ENGAGED IN 
THAT COMMBERCE.—An interstate railway 
company’s employee, who was injured while 
assisting in rerailing a derailed car, which was 
blocking the movement of cars in interstate 
commerce, was employed in interstate com- 
merce, within the meaning of the Federal Em- 
ployers’ Liability Act, giving a right of recovery 
against the carrier for injury to an employee 
while so employed, although his primary ob- 
ject may have been to replace the car on the 
railway tracks rather than to clear them for 
interstate traffic. Shaffer v. Western Mary- 
land R. Co., W. Va., 116 S. B. 749, 

This case is very like the case of Southern 
Ry. Co., v. Puckett, 244 U. S. 571, 37 Sup. 
Ct. 708, 61 L. Ed. 1321, Ann. Cas. 1918B, 69. 
Plaintiff there was engaged‘in inspecting cars 
which had been put in an interstate train; 
he had inspected about 25, and, while wait- 
ing for 12 others to be placed in the train, 
a collision occarred between other cars of de- 
fendant and several tracks of defendant in 
the railway yards nearby became blocked by 
the wreckage. One of defendant’s employees, 
O’Berry, was caught and pinned beneath a 
car. Obeying the printed rules of the com- 
pany, Puckett went to O’Berry’s assistance. 
He was there instructed by a superior to go 
and get a “jack” to assist in raising the car 
so as to extricate O’Berry and cleur the tracks 
of the wreckage. While carrying some blocks 





for this purpose, plaintiff stumbled over some 
large clinkers on the roadway near the track 
and was seriously injured. The court held 
that while his primary object may have been 
to rescue O’Berry, yet his act was the first step 
in clearing the tracks; that his work facili- 
tated interstate transportation, and conse- 
quenly he was, when injured, engaged in in- 
terstate commerce. 


THE WANING SIGNIFICANCE OF THE 
“SEAL.”—In the case of Van Ingen v. Belmont 
et al., it is held, in substance, that an undis- 
closed principal may sue or be sued on a con- 
tract affecting real estate, entered into under 
seal through the instrumentality of an agent 
or dummy, and Mr. Justice McCook decreed 
that defendants be airected to specifically per- 
form a contract to purchase real property en- 
tered into by them, as undisclosed principals, 
through an agent, though the contract was 
under seal. 


With the other questions in the case we are 
not particularly .concerned, but it is very sig- 
nificant to note that the learned Court was dis- 
posed to minimize the importance of the “seal.” 


In an able article published in 1915 entitled, 
“The Magic of the Private Seal,” Mr. Justice 
Crane, now a judge of the Court of Appeals, 
pointed out the decreasing importance of the 
presence of a seal (15 Col. L. R., 24). 


In the case of Harris v. Shorall (230 N. Y. 
343) Judge Pound, writing for the Court of 
Appeals, pointed out that “much of the old 
value and high nature of the seal has been 
lost,” saying in part: 

“* * * In New York the solemnity of a 
seal has been much diminished. At common 
law it was conclusive evidence or a consid- 
eration; under the Code of Civil Procedure 
(sec. 840 on an executory instrument it is 
presumptive evidence only. The mere writ- 
ing of the letters ‘L. S.’ opposite a signature 
is a sufficient private seal (General Con- 
struction Law, Cons. Laws, ch. 22, sec. 44), 
and the sealing of a contract is as often a 
mere circumstance as a deliberate solemn 
act and deed. When so much of the old value 
‘and high nature of the seal has been lost, 
the Court should not be tenacious to preserve 
one of its minor incidents for the Sake of the 
rule, but should rather strive to give effect 
to the real agreement of the parties.” 

In his epoch-making book, “The Nature of 
the Judicial Process,” Judge Cardozo approved 
the dicta of Judge Pound in the case last cited, 
saying, at pp. 155-156: 
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“It is another rule of the common law that 

a parol agreement, though subsequently 
made, is ineffective to vary or discharge a 
contract under seal. In days when seals 
counted for a good deal, there may have been 
some reason in this recognition of a mystical 
solemnity. In our day, when the perfunctory 
initials ‘L. S.’ have replaced the heraldic de- 
vices, the law is conscious of its own ab- 
surdity when it preserves the rubrics of a 
vanished era. Judges have made worthy, if 
shamefaced, efforts, while giving lip service 
to the rule, to riddle it with exceptions and 
by distinctions reduce it to a shadow. A 
recent case suggests that timidity, and not 
reverence, has postponed the hour of disso- 
lution. The law will have cause for grati- 
tude to the deliverer who will strike the 
fatal blow.” 

The same point of view was taken by Mr. 
Justice Crospsey in Lagumis v. Gerard (116 
Misc., 472), in which the learned Court disre- 
garded the ancient rule that an undisclosed 
principal may not be held liable upon a sealed 
instrument, and practically cast in limbo the 
time-worn doctrine applicable during an era 
when there was “a mystical solemnity” at- 
tached to the seal which is entirely absent 
today. 

Mr. Justice McCook deserves the congratula- 
tions of the profession for giving the coup de 
grace to an outworn doctrine, unsuited to mod- 
ern conditions, and it is earnestly to be hoped 
that his views will be followed and adopted by 
the courts in this and other jurisdictions —New 
York Law Journal. 


RECENT DECISIONS IN THE BRITISH 
COURTS 


A difficult question that not infrequently 
arises is where a contract has been partially 
unfulfilled, is the whole contract at an end, 
or in lawyer’s phrase, is the contract severable? 
The case of Campania Cantabrica v. ‘Angle 
American Oil Co. The Times, July 4, 1923, 
seems to have been a good illustration of this 
position. A charter party provided that it 
should remain in force for eight consecutive 
voyages. During the first two voyages it was 
proved that the ship was unseaworthy, but she 
was then repaired and made seaworthy. It 
was held that the contract was severable for 
the purpose of assessing damages and the 
charterers were found entitled to damages for 
any losses incurred owing to unseaworthiness 
in the first two voyages. But the repair of the 





ship had thereafter made her seaworthy, so 
that since the warranty was of a continuing 
nature and therefore capable of being com- 
plied with at a later stage, there was no breach 
such as justified total repudiation of the con- 
tract. 

Again as to the matter of assessing damages, 
in a recent decision of the Court of Session, 
The Vitruvia, 1923 S. L. T. 401, the law as to 
the law principles determining the ascertain- 
ment of damage was expounded with some 
fullness and precision-and we are glad to be 
able to give our readers a resume of the law on 
this important subject. 

The liability of the wrongdoing shipowner 
for the consequences of his wrongful act is 
determined by the extent to which the injury 
occasioned to the pursuer was a natural and 
probable consequence of that act. A ship is a 
thing by the use of which money may be 
earned, and if the effect of the injury is to 
detain the ship, then the injurer is liable both 
in the expenses of the detention and the 
amount of the profit lost. In the “Argentino” 
(14 A. C. 519 at p. 523) Lord Herschell said: 
“I think the damages which flow directly and 
naturally or in the ordinary course of things 
from the wrongful act cannot be regarded as 
too remote. The loss of the use of a vessel 
and of the earning which would ordinarily be 
derived from its use during the time it is 
under repair and therefore not available for 
trading purposes is certainly damage which 
directly and naturally flows. from a collision.” 
This principle has been frequently applied. It 
was applied by Sir Francis Jeune in the 
“Kate” ([1899], P. 165), where the learned 
President laid it down that the general prin- 
ciple which governs the assessment of dam- 
age is “restitutio in integrum qualified by the 
condition that the damage sought to be recov- 
ered must not be too remote.” This is the doc- 
trine which. has been applied in the case of 
the “Vitruvia.” It appeared from the evi- 
dence that on December 16th, 1919, a chain of 
charter-parties had been arranged for the 
“Vitruvia.” Further charter-parties were en- 
tered into on April 12th, 1920, and June 25th, 
1920, and on the evidence the Court had, no 
doubt, that, fitted with tanks as the “Vitruvia” 
was, she would have had no difficulty in obtain- 
ing continuous employment during the year 
1920 at the high freight then prevailing. 


She was damaged in January, 1920, in col- 
lision and it was proved at the trial that the 
vessel would have been at sea earning profit 
for the plaintiffs, if she had not been damaged 
by the collision and detained for twenty-two 
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days to effect the necessary repairs. The 
agreed rate of profit of £531:10:5 per day was 
a high figure and reflected only the very large 
profits which shipowners were apparently 
able to earn at that time. As regards oncost 
charges, the figure was adjusted at £127:10:— 
per day. The total for these two items reached 
the large figures of £11,693:8:10 and £2805 
respectively. The dock dues, pilotage charges, 
ete., amount in toto to £244:19:6. As the plain- 
tiffs would have had to incur’charges of this 
nature in connection with some other repairs 
which they instructed independently of the col- 
lision repairs, they debited themselves with 
one-half of this sum and charged the defenders 
with the balance. The Court thought this was 
a very reasonable proposal, and adopted it. 
Judgment was accordingly given against the 
defendants for £16,030:13:11. The burden of 
proving loss due to detention is, of course, 6n 
plaintiffs and in this case they seem to have 
effectually discharged that burden. There was 
a point in the case, too, which illustrates that 
it is the duty of the person who incurs damage 
to lessen the damage as much as possible. 
After the collision the “Vitruvia” was surveyed 
and while she was lying in dock in the be- 
ginning of February the problem which the 
collision presented to her managers was one 
of some difficulty. Substantial repairs were 
necessary, but labor was scarce and conditions 
in the yards difficult. On the other hand, the 
“Vitruvia” was seaworthy and capable of ful- 
filling the chain of valuable charters which she 
had recently entered into, and her managers 
were being urged to deliver. The cancelling 
date of the charters, viz., March 15th, 1920, was 
approaching. 
In these circumstances the Court considered 
~the managers of the “Vitruvia” were right in 
deciding to postpone the execution of the col- 
lision repairs until after the charters were 
implemented, when they had reason to antici- 
pate that labor would be more plentiful and 
labor conditions somewhat improved. It is ob- 
vious that had the ship’s managers not taken 
this course their ultimate claim against de 
fenders might have been very much greater. 


In Brightman & Co. v. Born, 39 T. L. R. 607, 
a ship chartered for the River Plata was stated 
to be loaded at a certain rate otherwise de- 
murrage to be paid by the charterers, but if the 
cargo could not be loaded by reason of inter 
alia obstructions on the railways, no claim for 
demurrage was to be made by the shipowners, 
and in the case of prohibition of the export 
of grain, the charter was to be null and void. 
The ship was loaded at Rosario with wheat, 





and delay was caused by the export of wheat 
being temporarily -prohibited by the Argentine 
Government and by a “Ca’canny movement 
of men on the Central Argentine Railway. On 
a claim for demurrage it was held that since 
wheat could have been obtained from places 
on railways not affected by the Ca’canny move 
ment, or could have been loaded from store and 
since although the export of wheat had been 
prohibited, the charterers could have shipped 
maize, the charter-party contemplated a cargo 
of “wheat maize or rye’—the above-mentioned 
delays afforded no defense. 

Whether a man has contracted us principal 
or only as an agent is a question that must be 
decided on the construction of the particular 
documents as a whole. The description of the 
man and his capacity in the body of the docu- 
ment and the form of his signature are the 
most material matters to be considered. It has 
hitherto been difficult to deduce from the de- 
cided cases any general rule of construction, as 
these cases were very conflicting. Conse- 
quently in shipping practice, for instance, the 
advice was usually given, that an agent wish- 
ing to protect himself from personal liability 
should state in the body of the charter, that 
it was made by him as agent for the charterer 
or shipowner and sign it “as agent for” (char- 
terer or shipowner as might be the case). If 
he did that he could not be sued on the charter 
unless he did not disclose his principal. 


It has now at length been decided by the 
House of Lords (Universal Steam Navigation 
Co. v. McKelvie & Co., W. N. 1923, page 146) 
that where one signs a contract “as agent” 
for another, he is to be taken to contract as 
agent and is not personally liable, even though 
in the body of the contract he purports to be 
the principal. Of course, if there is no sug- 
gestion in the body of the contract that he is 
in fact principal, the signature “as agent” is 
conclusive. The difficulty arises when he 
starts as principal and signs as agent, or con- 
versely when he starts as agent and then signs 
his own name without qualification. 


The former case occurred in Lennard v. 
Robinson, 5 E. & B. 125, where in a charter- 
party “R. & F. of London, Merchants,” were 
treated in the body of the document as prin- 
cipals and then signed “as agents for,” etc., 
and where it was held that the body of the 
document prevailed and that the signature “as 
agent” merely indicated the relationship of the 
signer to his own principal and did not affect 
the liability which he has as principal con- 
tracted to the other party to the contract. The 
converse case occurred in Gadd v. Houghton, 
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1 Ex. D. 357, where brokers gave a sold note 
on account of their principals and signed with- 
out any addition. It was held that they were 
not liable, and it was pointed out by Lord 
Justice Mellish in criticism of the decision in 
Lennard’s case that he could “see no difference 
between a man writing, ‘I, A.B as agent of 
C. D., have sold to you’ and signing A. B., 
and his writing ‘I have sold to you’ and sign- 
ing A. B. for C. D., the seller. Where the 
signature comes at the end you apply it to 
everything that occurs throughout the con- 
tract.” 

Now in the charter-party in the case of Mc- 
Kelvie & Co., that firm purported to be char- 
terers, but they signed “as agents,” and Mr. 
Bailhache, J., held that the description in the 
body of the contract prevailed and that they 
were liable as principals. The Court of Ap- 
peal by a majority reversed this, being of 
opinion that the correct doctrine was that of 
Gadd v. Houghton, that is as Lord Justice 
Atkin- said—“words that qualify the signature 
qualify whatever has gone before.” The dis- 
sentient judge, Scrutton, L. J., gave, as usual, 
a weighty opinion in favor of the words in the 
body of the contract prevailing. But this at- 
tempt to establish Lennard v. Robinson as the 
law, has now found favor in the House of 
Lords, who have definitely overruled that case 
and held that it is the signature “as agent” 
that is conclusive. “The qualification of the 
signature,” said the Lord Chancellor, “is to 
be taken as a deliberate expression of inten- 
tion to excliide any personal liability on the 
part of the signatory.” 

By Donald MacKay 





“Whaty’a know about this,” exclaimed 
Charlie, the counterman, “there’s something to 
this man Coue after all. Here it says that he 
just said ‘Ca passe’ or something like that to a 
man who had been crippled for years—and the 
fellow got up and walked!” 


“That’s nothing,” replied the adjuster, “I’ve 
seen ‘victims’ of automobile accidents lugged 
into court on a stretcher; heard their lawyers 
tell how they never would be able to move 
again—but two days after the jury said ‘$10,000 
damages,’ I’ve seen ’em running to the bank to 
get their money!”—Chicago Legal News. 





Two gentlemen of Hebrew extraction were 
shipwrecked and for two days floated about on 
a life raft. Near the end of the second day one 
of them cried, “Ikey, I see a sail.” 


“Vat good does that do us?” replied Ikey, 
“ve ain’t got no samples.”—Insurance Bulletin. 





BURDEN OF PROOF OF AN ISSUE 
OF WANT OF CONSIDERATION 
UNDER THE NEGOTIABLE 
INSTRUMENTS LAW 


By H. W. Danforth 


The wholly desirable purpose of the N. 
I. L., unquestionably, was to bring about 
uniformity of statute law and judicial de- 
cision on the subject of negotiable paper, 
as between the several jurisdictions of the 
United States and its dependencies. In- 
asmuch as the law has now been adopted, 
with but few material changes, in all such. 
except the State of Georgia, it might be 
said that the first part of the purpose has 
been accomplished. But it appears that 


even uniformity of statute does not neces- | 


sarily insure uniformity of judicial deci- 
sion. It has been disclosed in numerous 
instances, in various jurisdictions, that 
long after its adoption, both bench and bar 
remained oblivious of the statute, or ig- 
nored it, or were disinclined to follow an 
interpretation of it, made in another juris- 
diction, when such interpretation was at 


variance with established precedent in their © 


own, And this, though such particular 
precedents had been the subject of dispute, 
and constituted some of the very conflicts 
which it was one of the objects of the law 
to settle. So, also, even though such pre- 


(1) State Bank of Halsted v. Bilstad, 162 Ia. 
433, 186 N. W. 204, 205, 49 L. R. A. NS 132; Wet- 
tlaufer v. Baxter, 137 Ky. 362, 367, 125 S. Ww. 741, 
26 L. R. A. NS 804; Mechanics’ and Farmers’ Sav- 
ings Bank v. Katterjohn, 137 Ky. 427, 431, 125 S. W. 
1071, Ann. Cas. 1912 A, 439; Campbell v. Cincin- 
nati Fourth National Bank 137, Ky. 555, 561, 126 
S. W. 114; Neosho Milling Company v. Farmers’ 
Co-Operative Warehouse and Stock Company, 130 
La. 949, 950, 58 S. 825; Union Trust Company v. 
McGinty, 212 Mass. 205, 206, 98 N. EB. 679, Ann. 
Cas. 1913 C, 525; Walker v. Dunham, 135 Mo. App. 
396, 405, 115 S. W. 1986; Rockfield v. Springfield 
First National Bank, 77 Oh. St. 311, 83 N. E. 392, 
14.L. R. A. NS 842; Richards y. Market Exchange 
Banking Company, 81 Oh. St. 348, 361, 90 N. BE. 
1000, 26 L. R. A. NS 99; Cherokee National Bank 
v. Union Trust Company, 33 Okla. 342, 346, 126 P. 
464; Cellers v. Mechem, 49 Or. 186, 191, 89 P. 426, 
10 Pe R. A. NS 133, 13 Ann. Cas. 997; Lumber- 
man’s Bank of Portland v. Campbell, 61 Or. 123, 
131, 121 P. 427; Wisner v. Gallitzen First National 
Bank, 220 Pa. St. 21, 25, 68 A. 955, 17 L. R. A. NS 
1266: "American Bank v. McComb, 105 Va. 473, 476, 54 
S. E. 14; Bradley Engineering and Manufacturing 
Company v. Heyburn, 56 Wash. 628, 106 P. 170, 134 
Am. S. R. 1127; Columbian Banking Company v. 
Bowen, 134 Wis. 218, 221, 114 N. W. 451; State 
Bank of La Crosse v. Michel, 152 Wis. 88, 91, 139 
N. W. 1131; Wirt v. Stubblefield, 17 App. D. C. 283. 
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eedents were certainly contrary to the 
spirit, if not the letter, of the act. Of 
course, such a ‘situation is truly unfor- 
tunate. A broader and more enlightened 
attitude, a more sympathetic spirit, should 
prevail, such as its indicated in the fol- 
lowing opinions, among many which might 
be gathered. 

Lord Hershell, in Bank of England v. 
Vagliano (1891),* said: ‘‘I think the 


-proper course is in the first instance to ex- 


amine the language of the statute and to 
ask what is its natural meaning, uninflu- 
enced by any considerations derived from 
the previous state of the law, and not to 
start with inquiring how the law previously 
stood, and then, assuming that it was prob- 
ably intended to leave it unaltered, to see 
if the words of the enactment will bear 


an interpretation in conformity with this |. 


view. If a statute, intended to embrace in 
a code a particular branch of the law, is to 
be treated in this fashion, it appears to me 
that its ultility will be almost entirely 
destroyed, and the very object with which 
it was enacted will be frustrated.’’ And 
this was followed in Northern Crown Bank 
v. International Electric Company.*® 

The Court, in Cherokee National Bank v. 
Union Trust Company,‘ said: ‘‘Of course, 
it is fundamental that the Court of no 
state in which the law is enacted is bound 
by the construction of the statute by the 
courts of other states; but courts, with full 
knowledge of the history of this legislation, 
and knowing that its chief purpose is as 
stated above, should, we think, upon all 
questions of construction, where the rule 
adopted by other states is not plainly er- 
roneous, be disposed to follow the construc- 
tion given to the act by the courts of the 
state in which the act has heretofore been 
adopted and construed; and particularly 
should this be true where the statute in- 
volves a question upon, which the authori- 
ties, independent of a statute, are so greatly 


(2) A. C..107, 144, 3 E. R. C. 695. 

(3) 24 Ont. L57, 59, 19 Ont. WR 392, Ann. Cas. 
1912 A, 472. 

(4) 33 Okla. 342, 347, 125 P. 464. 
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divided as they are upon the question pre- 
sented in the case at bar, for by no other 
course may uniformity be obtained.’’ 

A good illustration of the conditions 
mentioned is afforded by an investigation 
of the matters comprehended by the title 
of this present article. 

Consideration, so far as it is involved 
with negotiable paper, is dealt with in Arti- 
ele II, and particularly Sections 24 and 28, 
of the Act as it was drafted, and quite fre- 
quently adopted in various jurisdictions. 
These sections are as follows: 

‘*Section 24. Every negotiable instru- 
ment is deemed prima facie to have been 
issued for a valuable consideration; and 
every person whose signature appears 
thereon to have become a party thereto 
for value.’’ 

‘Section 28. Absence or failure of 
consideration is matter of defense as 
against any person not a-holder in due 
course; and partial failure of considera- 
tion is a defense pro tanto, whether the 
failure is an ascertained and liquidated 
amount or otherwise.’’ 

Section: 24 does no more than announce 
the general rule of the law merchant. The 
second clause really includes the first. 
‘‘Value’’ and ‘‘valuable consideration”’ 
are here assimilated. See also Section 25 
of the Act. Section 28 of the Act, it is be- 
lieved by the writer, was intended to settle 
a conflict as to where the burden of proof, 
in its strict, proper sense, should rest in the 
case of an issue involving consideration ; 
and to place that burden upon the defend- 
ant. And this is the thesis undertaken to 
be supported in this article. The italics in 
the foregoing quotations, are, of course, 
the writer’s. 

It is conceived that there are, and always 
have been, three difficulties involved in any 
discussion and determination of the ques- 
tions embraced in this subject : 

1. The true relation to negotiable in- 
struments, generally, of the doctrine of 
consideration. 
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2. The proper distinction between ‘‘bur- 
den of proof,’’ and the mere ‘‘duty of go- 
ing forward with the evidence.’’ 

3. The correct distinction in law, at the 
present time, between two classes of ‘‘de- 
fenses.’’ 

These will be examined briefly, in the 
order just mentioned. 

1. To rightly deal with negotiable in- 
struments, and with the law which regu- 
lates and controlls them, it is indispensable 
to bear in mind at all times the origin and 
history of those instruments, and of that 
law. Shortly stated, the instruments orig- 
inated many centuries ago in the necessi- 
ties of mercantile transactions; and the 
law pertaining thereto grew and developed 
out of the necessity of determining and 
regulating the rights of parties dealing 
with them. These instruments did not 
originate in England, nor did the law per- 
taining to them develop, in the first in- 
stance, as a part of the Common Law of 
that country. Rather, as one authority 
puts it, they and that law were later 
‘‘adopted’’ by the Common Law, as a sort 
of ‘‘poor relation.’"® This origination is 
distinctly recognized by Blackstone, when 
he treats of the subject in his Commenta- 
ries, as a case of ‘‘special custom.’’® They, 
and theirs, were first exclusively within the 
field of the law merchant, and later became 
engrafted into the Common Law, properly 
so-called, 

The very terms, ‘‘negotiable’’ and ‘‘nego- 
tiability,’’ indicate how widely these in- 
struments differed from all common law 
contracts. By virtue of the attribute of 
negotiability, possessed from the time of 
their early use, they could be transferred 
so that the transferee, commonly called the 
‘*indorsee,’’ might have a better title than 
his transferror, the ‘‘indorser;’’ that is, 
could hold them freed from defenses that 
might actually exist against them. Where- 
as, it is, and always has been, a cardinal 


(5) Bigelow, Bills, Notes and Cheques, 2nd 
Ed., page 6. 
a Blackstone’s Commentaries, Introd., pages 








principle of the common law, that the as- 
signee of any contract stood only ‘‘in the 
shoes’’ of his assignor, and had, and could 
acquire, only such right or title as that as- 
signor himself held. The reason for this 
peculiar characteristic of these instruments 
is to be found in the fact that, from their 
first inception, they were designed to cir- 
culate freely, and to form a substitute for 
money, in mercantile transactions, origin- 
ally foreign only. 

With this much for the sake of the 
background and the viewpoint, let us ex- 
amine consideration, as it is to be applied 
to these peculiar instruments. First, let it 
be stated, that the doctrine of consideration 
itself, as it now appears in the law of con- 
tracts, generally, after first being doubted, 
particularly as to promises in writing, as a 
matter of logical or legal necessity, was 
finally established, only as a matter of ex- 
pediency.” 

Now, let it next be stated that, prior to 
its engraftment upon the Common Law of 
England, the law, merchant, with its body 
of rules and customs peculiar to itself, 
knew not the doctrine of consideration, in 
its present sense of quid pro quo; and that, 
for some time after such engraftment, the 
necessity for any application of it was not 
felt, and the required results were arrived 
at in quite another way. There are in the 
books two authorities, which are invaluable 
repositories of information in this connec- 
tion. They are the American case of Dun- 
lop v. Silver, 1 Cranch, 367 (as an appen- 
dix to Mandeville v. Riddle, 1 Cranch, 
290), and the English case of Goodwin v. 
Robarts, L. R. 10 Exch. 76, 337, 356. 

Within any reasonable limits, it is im- 
possible to examine these cases critically ; 
and for the purposes of this article, it must 
suffice to state, that these two cases, by 
reference to all of the known authorities 
upon the matter, clearly establish: that, in 
respect to negotiable instruments, there was 

(7) Pillans v. Van Mierop, 3 Burr. 1663, ae ae" 
print, 1035. Rann v. Hughes, 4 Bro. P. 


Reprint, 18, 6 E. R. De 1. Eastwood v. aR, 
11 A. & E. 438, 6 E. R. C, 23. 
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originally a presumption of liability, and 
not one of consideration, and consideration 
was not involved at all; that this arose out 
of the customs of merchants, in meeting 
the needs of business; that when it became 
necessary to have recourse to the courts of 
the English Common Law to enforce these 
instruments, as it ultimately did, in order 
to comply with the requirements of the 
precedents as to pleading, a proper basis 
was established, without, however, any 
reference to consideration, through certain 
fictions as to alleged factorage, which alle- 
gations in the declaration, though wholly 
untrue, were not traversable; that later, 
these allegations as to factorage were 
dropped, and the declaration was made to 
set forth that the transaction was ‘‘in con- 
sideration of the custom of merchants,’’ 
which allegation was also not traversable; 
and that, still later, this allegation was 
changed into the shorter form of ‘‘accord- 
ing to the custom of merchants,’’ or, ‘‘ac- 
cording to the custom.’’ But by that time, 
the imprint of the Common Law doctrine 
had been fully fixed upon the matter, and 
the conception was that of a presumption 
of consideration, and not of liability, thus, 
apparently, wholly abandoning the original 
theory. 


It would, therefore, seem not too much 
to say, that, even at this day, and after all 
the evolution that has taken place, in ex- 
amining consideration with reference to 
these instruments, as a matter of defense 
thereto, the necessity for such ‘‘considera- 
tion’’ might well be deemed, not an essen- 
tial element of the plaintiff’s case, to estab- 
lish his right, but as a ground for relief to 
the party sought to be charged, if alleged 
and established by him. In which event, 
the burden of proof, in the proper sense, 
would be upon the defendant, and not the 
plaintiff, which, it is believed, is what Sec- 
tion 28 undertakes to declare. 


2. In reference to the term ‘‘burden of 
proof,’’ it should be sufficient simply to 
say, that the term ought always to be used 





and applied in its strict and proper sense, 
namely, to indicate the duty which rests 
at all times upon a party to an action to 
establish, by a fair preponderance of all 
the evidence, each and every element essen- 
tial to support his case, or defense, and en- 
title him to the relief sought thereby. In 
this sense, the burden never shifts from 
where it is originally fixed, upon the is- 
sues as framed by the respective pleadings. 
The term should never be confounded with 
the duty of going forward with the evi- 
dence, at any given stage of a trial, which 
burden shifts back and forth, according to 
the effect of the evidence adduced by the 
respective parties to the case, and which 
is properly and accurately designated as the 
‘burden of going forward with the evi- 
denee,’’ or simply, ‘‘the burden of the 
evidence. ’’ 


3. Originally, and technically, to ‘‘de- 
fend’’ was simply to deny the right which 
the plaintiff undertook to claim, and set 
up in his pleading.§ 


Today, and long since, it osha 
not only such denial, but also, such matters 
as, while they admit the original existence 
of the right claimed, undertake to set forth 
matters which are claimed to preclude its 
enforcement, in whole or in part, at the 
time of the action, by plea to the cause of 
action itself.2 or indeed, by statute, by 
way of counterclaim. These last, however, 
are based upon wholly independent, or at 
most collateral matters, and are not, in 
any proper sense, matters of defense at all, 
but only permissible as a means of set- 
tling all appropriate right of the respective 
parties in one action, as far as it is pro- 
vided for by the particular statute. All 
such defenses, except, of course, the coun- 

(8) 3 Blackstone, Comm., page 296. 1 Chitty, 
Pl., page 428. United States v. Ordway, 30 F. 30, 
32. Brower v. Nellis, 6 Ind. App. 323, 33 N. E. 672, 
po — v. Woolverton, 65 N. J. L. 279, 283, 


(9) Strauss v. Union Central Life Insurance 
comune. © 33 Misc. 571, 572, 67 N. Y. 931. Young- 


blood + Carolina, etc., R. Co.; 60 S. C. 9, 19, 
38 Ss. E i. Skaines v. Barnes, 168 fs 426, 430, 
53 So. 268. Jewett Car Co. v. Kirkpatrick Con- 


struction Co., 107 F. 622, 624. Scott v. 5th Judicial 
District Court, 15 N. D. 259, 263, 137 N. W. 61 
Utah, etc., R. Co., v. Crawford, 1 Ida. 770, 773. 
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terclaims mentioned, are now variously de- 
nominated, new matter, affirmative matter, 
or, simply, matter of defense. Thus it ap- 
pears, that, in process of time, and by a 
peculiar evolution, though one not at all 
difficult to perceive and understand, an en- 
tire change of meaning has been taken on 
by the word ‘‘defense.’’ Whereas,’ orig- 
inally, it meant nothing which did not 
deny entirely that the alleged cause of 
action ever existed, now it comprehends, 
generally, only that which, while admitting 
the existence of the alleged cause, under- 
takes to set forth, that at the time of the 
action brought, no recovery should be had 
upon it. All else is merely ‘‘denial,’’ and 
is so termed. Such seems to be the mean- 
ing and trend of the modern authorities. 
See citations, supra. 


* This being the case, it is not difficult to 
grasp the effect of the language of Section 
28. The ‘‘matter of defense’’ there re- 
ferred to is, in truth, new matter, affirma- 
tive matter, upon which, by all law and 
logic, the burden of establishing it is, and 
should be, upon the defendant, who as- 
serts it. . 


And this is made clearer still by the fact 
that in that section, ‘‘want of considera- 
tion,’’ and ‘‘failure’’ thereof, either total 
or partial, are treated conjunctively, and 
are attended by the same results. This 
should be given is true and complete signifi- 
eance and effect. In strict sense, want of 
consideration, and its failure, are different, 
and essentially so. Want of consideration, 
pleaded, asserts that there never was any. 
Failure of consideration, both legally, as a 
plea, and logically, admits that once there 
was consideration, but for some reason or 
other, which is set forth, it ceased to 
exist, either entirely, or partly. This latter 
is certainly ‘‘new matter,’’ and it is cer- 
tainly affirmative, and it is so held.1° But 
it should be stated, that in Ginn v. Dolan, 
the Court held that upon an issue of want 
of consideration, the burden was on the 


(10) Ginn v. Dolan, 81 Oh. St. 121, 129, 90 N. 
E. 141, 135 Am. SR 761, 18 Ann. Cas. 204 





plaintiff. No reference, however, was made 
to Section 28, though the case arose and 
was decided after the law was adopted in 
Ohio, 

It would seem apparent that the drafts- 
men of the Act must have intended to place 
both of these defenses in the same class, so 
far as the burden of proof was concerned, 


| and to declare the law accordingly, by the 


language of Section 28. 

It is urged, however, that the language 
of Section 28 is not such as to show clearly 
that by ‘‘matter of defense,’’ it was in- 
tended that ‘‘new matter,’’ ‘‘affirmative 
matter,’’ should be meant. In other words, 
it is said that Section 28 sheds no light 
upon what the law really should be held 
to be. To this, it is perhaps sufficient to 
say, that it is an old, old criticism of legis- 
lative enactments. Time and again, the 
question is proposed, upon the theory that 
it presents an unanswerable argument: If 
the Legislature meant thus and so, why 
did it not say so, clearly and unequivo- 
eally? The real diffieulty in such ease is, 
that what is clear and unequivocal to one 
mind, or set of minds, for one reason or an- 
other, is not equally clear and unequivocal 
to another, or others. 

Also, it must be remembered, that be- 
fore the law was drafted, there existed a 
sharp conflict upon this question of where 
the burden of proof rested. And further- 
more, there was equal conflict as to which 
side had the weight of authority. Daniel 
says it was upon the plaintiff.14 While the 
Court, in Shaffer v. Bond,?* after a lengthy 
examination of the law merchant authori- 
ties, finds that by weight of authority, the 
burden was on the defendant. It must be 
conclusively presumed that the committee 
drafting the Act, and the several Legisla- 
tures adopting it, had these conditions in 
mind. And it cannot for a moment be as- 
sumed that they, or any of them, intended 
to perpetuate the conflict. The whole in- 
tent and purpose of the Act was to settle 


(11) Daniel’s Negotiable Instruments, 5th Ed., 
Section 164. 
(12) 129 Md. 648, 99 A. 973. 
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conflicts. Hence, the language they em. 
ployed must be interpreted in the light 
of that known purpose, reasonably, and 
with reference to the development of the 
law at the time they acted. When this is 
done, the difficulties assumed do not seem 
so apparent. If Section 24 stood alone, in 
the Act, it would be plausible to make the 
contention, because it is familiar law that 
a prima facie case only raises a rebuttable 
presumption. But when Section 28 is read 
and considered along with the other, it 
would then seem to become amply apparent 
that, after all, it is not a question merely 
ef presumptions of any kind, but one of 
procedural law, as to what class of defense 
is involved, and how it shall be pleaded and 
established. In which event, the reason 
and logie of the whole situation would un- 
questionably seem to be in favor of the 
position that the strict burden of proof 
was intended at all times to be upon the 
party defendant to plead, and establish, 
either, that a consideration, once existing, 
for some reason or other had failed, wholly 
or in part, or, that none had ever existed 
at all. 

Many of the eases, which hava been de- 
cided since the N. I. L. was adopted in the 
various jurisdictions, have ignored the Act 
entirely, wherever they hold the burden 
to be. 

Of such, the following hold the bur- 
den is on the plaintiff.1* 

The following hold the burden is on the 
defendant.!* 

In some of the eases, only Section. 24 is 
referred to, and its effect more or less con- 


sidered.1® 


(13) Best v. Rocky Mountain National Bank, 
37 Colo. 149, 85 P. 1124, 7 L. R. A. NS 1035. Lom- 
bard v. Byrne, 194 Mass. 236, 80 N. E. 503. Con- 
ners Bros. v. Sullivan, 220 Mass. 600, 108 N. E. 503. 
Holbert v. Weber, 36 N. D. 106, 161 N. W. 560. 
Ginn v. Dolan, 81 Oh. St. 121, 90 N. E. 141, 135 
Am. SR 761, 18 Ann. Cas. 204. First National Bank 
v. Paff, 240 Pa. 513, 87 A. 841. 

(14) Hurley v. Wilky, 18 Ariz. 45, 156 P. 83. George 
J. Cooke Co. v. Pisano, 174 Ill. App. 609. Harney 
v. Lee, 175 Ill. App. 250. Brokaw v. McElvoy, 162 
Ta. 288,°143 N. W. 1087, 50 L. R. A. NS 841. Teu- 
tonia Bank & Trust Co. v. Buhler, 137 La. 5, 68 
So. 194. Columbian Conservatory Co. v. Dicken- 
son, 158 N. C. 207, 73 S. E. 990. 

(15) First Presbyterian Church v. Dennis, 178 
Ta. 1352, 161 N. W. 183, L. R. A. 1917 C. 1005. Hud- 
son v. Moon, 42 Utah 377, 130 P. 774. State Bank 
v. Morrison, 85 Was. 182, 147 P. 875. West & 
Wheeler v. Longtin, 204 P. 183 Wash. 1922. 





.The Supreme Court of New York ap- 
pears to have held both ways on the ques- 
tion of where the burden lies, when Sec- 
tion 24 alone is considered. The following 
hold it is on the plaintiff.1® 

The following holds it is on the de- 
fendant.17 

In a few cases, both sections are referred 
to, but the consideration of them is most 
eursory, and the decision is evidently an- 
nounced under the influence of old prece- 
dents. This is particularly well illustrated 
in the case of Bank of Gresham v. Walsh.1® 

In this ease, the Court says, at page 537, 
of the Pacifie Reporter: ‘‘Under the 
statute the burden of showing that there 
was a want of consideration rests upon the 
defendant, and, if he offers any evidence 
that shows or tends to show a want of con- 
sideration, then it is incumbent upon the 
plaintiff to prove by a fair preponderance 
of the evidence upon the whole case that 
there was a consideration..® Absence or 
failure of consideration is a matter of de- 
fense as against any person not a holder 
in due course, as ordained by Section 5861 
L. O. L.’’ (Section 28). And that is all. 


This case is notable for several things. 
First, it exemplifies the careless and off- 
hand manner in which the question is some- 
times dealt with and dismissed. Again, it 
shows a hopeless confusion of mind as to 
the real significance of the term ‘‘burden 
of proof.’’ The Court employs the term 
indiscriminately to refer to the burden of 
proof and the burden of evidence, and ap- 
parently perceives nothing amiss in so do- 
ing. And it finally lays down explicitly 
the true test by which it is determined 
what really constitutes the true ‘‘burden 
of proof.’’ And lastly, the Court under- 
takes to declare the effect of Section 28, 
but does so in terms which are utterly con- 
tradictory. However, the most outstand- 
ing characteristic of the decision is its com- 

(16) Bringman v. Van Glahn, 71 App. Div. 537, 
75 N. Y. S. 845. Abrahamson v. Steele, 176 App. 
Div. 865, 163 N. Y. S. 827. 

(17) Joveshof v. Rockey, 58 Misc. Rep. 559, 109 
N. ¥. S. 818. 


(18) 76 Ode. 272, 147 P. 534. 
(19) Bringman v. Van Glahn, supra. 
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plete lack of adequate consideration of the 
questions really involved to reach a de- 
cision. 

A few cases, nevertheless, have given the 
matter due consideration, with a view to 
determining the meaning and effect of the 
two sections, read and construed together, 
and in the light of prior decisions. 

Such a case is Piner v. Brittain. In 
this case, the defense of ‘‘accommodation 
maker,’’ or no consideration, was sought 
to be interposed. In the trial court, the 
judge charged the jury, inter alia, as fol- 
lows: ‘‘Now the Court charges you that 
the defendant must show, by the greater 
weight of the evidence, that the note was 
signed by him without valuable consid- 
eration, and if you find by the greater 
weight of the evidence that the note was 
given as an accommodation to the plaintiff, 
and the burden of this is on the defendant, 
then the Court charges you that it was 
given without consideration.’’ 

On appeal, the correctness of this in- 
struction was challenged. The Supreme 
Court says: ‘‘The exception of the de- 
fendant raises but one question: Upon 
whom rests the burden of proof to show 
want of consideration?’’ The Court, there- 
upon cites Section 28, in terms, and an- 
nounces the rule to be: ‘‘* * * although 
notes as simple contracts require a consid- 
eration to support them, it has long been 
settled that they import a consideration 
prima facie, so as to throw on the maker 
the burden to show a want of considera- 
tion,’’ and the instruction was sustained. 
The Court cites, but does not review ex- 
tensively, a number of decisions, both from 
North Carolina, and elsewhere. 

It seems clear that the Court could have 
used the words, ‘‘burden to show’’ in the 
sense of establishing by a fair preponder- 
ance of all the evidence, which defines the 
strict burden of proof. 

It is to be noted that the Court refers to 
the Massachusetts, Ohio and Colorado de- 
cisions, already cited herein, disapproves 
(20) 165 N. C. 401, 81 S. BE. 462. 





of them, and refuses to follow in their 
lead. 

But probably ithe best case on this sub- 
ject, so far as the writer is now aware, is 
that of Shaffer v. Bond.*4 


Here the Court held squarely, upon a 
record wherein the question was directly 
and essentially involved: First, that want, 
or failure, of consideration, under the N, 
I. L. and its provisions in Sections 24 and 
28, is an affirmative defense; second, that 
the burden of proof, in its strict and 
proper sense, which the Court correctly de- 
fines, is on the defendant to the end of the 
case, and that the Act so declares. 

The Court, in reaching its decision, ex- 
amines the language of the statute itself, 
cites and carefully reviews a great num- 
ber of authorities, both before and after the 
adoption of the N. I. L. in the several jur- 
isdictions, and draws the interesting con- 
elusion that, even before the act, the 
weight of authority was in support of the 
present decision, and that the law did no 
more than so declare. And this Court ad- 
vances, what should be considered a very 
eogent reason, in further support of its 
position; that in mercantile transactions, 
and transactions generally, where negotia- 
ble paper is involved, it is matter of com- 
mon knowledge, that they are frequently 
resorted to as a means of settling prior 
transactions, which of themselves might be 
numerous and complicated ; and if it should 
be considered that at all times, it was in- 
cumbent upon the holder of such, not a 
holder in due course, to be prepared with 
all of the evidence of such transactions, 
and leading to such settlement, then the 
purpose of the paper would be defeated, 
and the acts of the parties rendered idle; 
whereas, if the paper were permitted to 
speak .for itself, and to throw upon one 
attacking it the burden of establishing his 


attack, then the purpose of the parties 
would be earried into effect, and the instru- — 


ment vindicated for what it is regarded to 


be in the business world. 
(21) 129 Md. 648, 99 A. 973. 
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Upon the whole, the two authorities last 
sited would appear to announce the better 
jaw, and the better construction of the 
Act. And in conclusion, it would seem 
that the doctrine should be announced, and 
followed universally, that, under the Nego- 
tiable Instruments Law, whenever an issue 
of consideration is involved, whether it be 
want, or failure, thereof, it is for the de- 
fondant adequately to plead such, and the 
grict burden of proof is upon him to estab- 
lish it. 








SALES—CARE IN RETURN OF GOODS 
R. C. READ & CO. v. BARNES 
252 S. W. 224 
April 26, 


(Court of Civil Appeals of Texas. 
1923.) 


Where certain jewelry was sent to a pro- 
spective purchaser on approval and was re 
turned by such purchaser by parcel post, but 
not insured, and it appeared that the goods 
failed to arrive, the manner of return could not 
be held negligence as a matter of law, so as to 
tender the prospective purchaser liable for the 
full value of the goods. 


Appeal from Comanche County Court; F. J. 
Reese, Judge. 

Action by R. C. Read & Co. against B. F. 
Barnes. Judgment for defendant in Justice 
and county courts, and plaintiff appeals. Af- 
firmed. 

Y. W. Holmes, of Comanche, for appellant. 

Merton L. Harris, of Smithville, and A. E. 
Hampton, of De Leon, for appellee. 

HARPER, C. J. Appellant asked permission 
of appellee, by letter, to ship him an assofrt- 
ment of jewelry. Appellee replied: “Yes, send 
it on my approval.” 

The jewelry, was shipped by express, valued 
at $50. A package was received, and returned 
without being opened, by parcel post, not in- 
sured. It did not arrive back to shipper. Suit 
was brought for $148.79, the alleged value of 
the goods. 

In both justice and county courts, judgment 
Was rendered for defendant. 

Read & Co. appeals, and asserts the propo- 
sition that to return the goods by parcel post 
Uninsured was such negligence as to render 
Barnes liable for the full value. There was no 





instruction or agreement as to the manner of 
return. ‘ 

We cannot hold that the manner of return 
was negligence as a matter of law, in view 
of the findings of the two trial courts upon 
the facts. Whitehouse Bros. v. Abbott & Son 
(Tex. Civ. App.), 228 S. W. 599. 

Affirmed. 


ANNOTATED CASE 


NOTE—Duty and Care of Buyer of Goods, 
Bought Under “Sale or Return” Contract or 
on Approval, in Returning Same.—Where goods 
are delivered upon the understanding that if 
they prove satisfactory or suitable to the wants” 
of the receiver he will keep and pay for them, 
but if unsatisfactory he will return them, a 
mere bailment is created, and for the protec- 
tion of such property the bailee is required to 
exercise ordinary care only. Colton v. Wise, 7 
Ill. App. 395; Nicholls v. Roland, 11 Mart. 
(La.) 192. 

His contract to return such goods is com- 
plied with by delivering them to a responsible 
carrier properly consigned to the seller. Gott- 
lieb v. Rinaldo, 78 Ark. 123, 93 S. W. 750, 6 
L. R. A. (N. 8.) 278. In this case the Court 
said: “We see no reason why the same rule 
applicable to delivery to carriers of goods sold 
should not apply to an agreement to return 
articles sent for inspection. Where the mode 
of transportation in return is agreed upon, 
or where no mode is agreed upon, and the party 
under obligation to return adopts a mode of 
transportation justified by the usages of trade, 
the delivery is complete when the goods are 
placed in the hands of the carrier properly 
consigned. Here the defendant delivered the 
rings to a responsible carrier, the one em- 
ployed in the first instance by plaintiff to 
transport the rings to defendant.” 


While a contract for “sale or return” of 
goods passes title to the buyer (24 R. C. L., p. 
429, sec. 725), the duty and care of the buyer 
in returning the goods seems to be the same 
as where the goods are sent subject to ap- 
proval. On this point the Court in Gottlieb 
v. Rinaldo, supra, had this to say: “But, in 
whatever light the contract in this case may be 
viewed, whether as a contract for ‘sale or re- 
turn,’ or as an agreement to purchase if satis- 
fied with the article, we think that the de- 
fendant, in stating in her answer that she 
delivered the rings to the carrier for trans- 
portation, showed performance of her contract 
to return them to the plaintiff. The delivery 
to a responsible carrier properly consigned to 
the plaintiff was a delivery to the plaintiff.” 





“John, John!” whispered a Congressman’s 
wife. “Wake up! I’m sure there are robbers 
in the house.” 

“Robbers in the house?” he muttered, sleep- 
ily. “Absolutely preposterous. There may be 
robbers in the Senate, Mary, but not in the 
House. Absurd.”—Chicago Legal News. 
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BOOK REVIEW 
COMMON LAW PLEADING 


Common Law Pleading by Bejamin J. Ship- 
man; third edition, by Henry Winthrop Ballan- 
tine; St. Paul; West Publishing Co., 1923; pp. 
xxii, 644, Octavo, bound in buckram. 

The first and second editions of this number 
of “The Hornbook Series of Elementary Trea- 
tises” appeared in 1894 and 1895, and has since 
been extensively used by students and the pro- 
fession. In this third edition, Professor Bal- 
lantine, of the University of Minnesota Law 
School, has freely revised and added to the 
text, especially in the chapters relating to 
forms of action, to incorporate the results of 
historical scholarship of such writers as Ames, 
Pollock and Maitland, Holdsworth and Street. 
There are also many beneficial changes in the 
general arrangement and sequence of the work. 
New statements of illustrative cases have been 
added throughout the text, and the numerous 


-eases cited have been revised and brought up 


to date. 

The editor has added a new introductory 
chapter, entitled “Common Law Pleadings As 
A System” which, with its extensive notes, is 
an excellent brief history of the development 
of common law pleadings, and its relation to 
the substantive branches of law, and to other 
systems of pleading, particularly the Codes. 
A bibliography precedes it. 

“An Outline of Proceedings In An Action” 
constitutes the first chapter, wherein the usual 
(and some of the unusual) incidents in the 
progress of an action at law, are narrated in 
logical order. While the primary purpose of 
this chapter is to show, in perspective, the part 
played by the pleadings, the editor has sue- 
ceeded in including in relativel, small compass, 
many valuable practical suggestions not often 
found in books on pleadings. This chapter 
constitutes a splendid introduction to the study 
of all branches of adjective law. 

An historical introduction to the subsequent 
chapters on the various particular common law 
actions is included in Chapter Two, entitled 
“Development of Forms of Action”. The works 
of Pollock, Maitland, Street and other scholars 
are referred to and quoted. Chapters Three 
to Nine cover the particular forms of common 
law actions in detail, including all the com- 
moner ones, and also “Account, Trespass for 
Mesne Profits’, Forcible Entry and Detainer” 
and a valuable and unusually full discussion of 
“Real Actions”. 

The requisites of the declaration in each 
form of action are considered in adequate de- 





—_ 


tail in Chapters Ten aud Eleven. Demurrer, 
Aider, and Amendment are included in Chapter 
Twelve. The next four chapters relate to de 
fensive pleadings, replications, and dilatory 
pleas. Chapters Eighteen and Nineteen, cover. 
ing almost one hundred pages, discuss the vari- 
ous rules of pleadings, including many particy- 
lar rules, such as those relating to allegations 
of time, place, title, etc., as well as the more 
general ones. The various objections to defects 
during or after trial are covered by Chapter 
Twenty, including Appeal and Error, Certiorari, 
and Prohibition. 


The editor, for purposes of comparative 
study, has inserted as Appendix A, “Extracts 
from the Rules of Procedure, Bulletin XIV of 
the American Judicature Society, 1919”. 
Another new and especially valuable portion 
of this edition, to students and lawyers in- 
terested in Illinois Pleading and Practice, is 
Appendix B, “A Chart of Illinois Defensive 
Pleading” (covering sixteen pages) concerning 
which the editor says: 


“The idea of the Chart of Illinois Defensive 
Pleading is as ‘follows: ; 


“1. To furnish an outline for the aid of 
students; 2. To provide a convenient and sug- 
gestive tabulation for reference by the busy 
lawyer; 3. To let the exhibit speak for itself 
as to the need of pleading reform in this 
State.” 


Numerous forms and precedents of pleadings 
are inserted in appropriate places throughout 
the text. A table of cases cited, and an index, 
conclude the volume. The elements of the 
subject are well covered, and much of the 
text would do justice to a much larger and 
more pretentious work. Assumpsit, Trespass 
and Case, are considered with unusual fullness 
and perspicuity. This new edition will e 
found even more valuable than its predecessors 
as a text and reference book for the prac- 
titioner, as well as the student. 


COLLIER ON BANKRUPTCY 


We are in receipt of the Second Volume of 
the Thirteenth Edition of Collier on Bank 
ruptcy, which work we reveiwed in a recent 
number. This volume contains pages 1015 to 
2037. There are two volumes yet to be aeliv- 
ered. These will be followed by the monthly 
pamphlet supplements, free of charge for one 
year, the semi-annual permanent bound vol 
umes, free of charge for one year, and the 
cumulative annual supplements at a nominal 
charge. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 







































































Alabama 8, 12, 30, 32. 
California 37, 43 
Connecticut : 2, 56 
Florida 49 
Indiana 31, 50 
lowa 1, 11, 20, 29, 36, 44 
Kansas 35, 64 
Kentucky 23 
Louisiana . - 
Maryland 

= husetts 46, 53, 57, 62 
Minnesota 14, 42 
Mississippi 47, 54 
Missouri 17, 19, 33, 34, 40, 45, 58 
New York 3, 21, 24, 41, 55, 61, 63 + 
Oklahoma . 13, 28 
Pennsylvania . 9 
Texas. 15, 22, 38, 65 
US. C. OC. A 5, 6, 7, 10, 26 
U.S. D. C 4, 59 
U.S. S. C 25, 27, 52 
Vermont 16, 18 
West Virginia 1 





1. Automobiles—Automobile Passenger.—The oc- 
cupant of an automobile driven by another was 
bound to use reasonable care in looking for ap- 
proaching trains at a railroad crossing, and, al- 
though the fact that she had the right to observe 
and rely upon what the driver was doing and his 
care for the safety of himself and other passengers 
did not relieve her from her duty to use reasonable 
care,;she was not, as a matter of law, guilty of 
contributory negligence because not exercising the 
same degree of vigilance in looking and listening 
as required of the driver of the automobile.—Glan- 
fw ‘v. emma R. I & P. Ry. Co., Iowa, 193 

. W. 548. 


2——Light Requirements.—In action against an 
automobile owner for causing death of plaintiff’s 
intestate while standing on a highway awaiting a 
trolley car, where a complaint alleged careless and 
teckless driving of defendant as a cause for in- 
jury, not to have proper lights on the automobile 
was comprehended under the allegation of defend- 
ant’s careless and reckless driving and justified 
an instruction regarding the requirements of Pub. 
Acts 1921, c. 400, § 41, subsee. c, regarding the 
requirements as to visibility of lights.—Mezzi v. 
Taylor, Conn., 120 Atl. 871. 


8. Bailment—Borrowed Automobile.—Where one 
borrows or hires a car and drives it himself in his 
own business, he, and not the owner, is liable for 
Negligent driving and consequent damage.—Doer- 
sam v. Isenburg, N. Y., 199 N. Y. S. 569. 


4. Bankruptcy—Bulk Sales Laws.—Only a credi- 
tor can avoid the sale of a stock of goods under 
the Massachusetts statute relative to the sale of 
merchandise in bulk (G. L. Mass. c. 106 § 1), and 
atrustee in bankruptcy does not take the credi- 
tor’s rights, unless at the time of the filing of a 
Petition in bankruptcy the creditor actually held 
@ lien by legal or equitable process, so that he 
cannot attack a transfer under that statute by 
the bankrupt, where there was no showing that 
Such lien existed in favor of any creditor.—Mc- 
eeenlin v. Fisk Rubber Co., U. S. D. C., 288 


5.— Contempt Process.—If specific property of 
the bankrupt is by any person wrongfully with- 
held from his trustee, he may have, an order for 

delivery, and willful non-compliance with such 
order is contempt; but payment of a debt can- 
Not’ be coerced by contempt process.—Carter v. 
Fleece, U. S. C. C. A., 288 Fed. 193. 


XUM 





6.——Occupation.—Where it was shown that an 
alleged bankrupt was a practicing physician, main- 
taining an office and attending meetings of the 
medical society, such evidence was _ sufficient, 
prima facie, to show that such was his occupa- 
tion, and the statement of a witness that he was 
also engaged in farming did not entitle him to 
exemption from adjudication as a person ‘engaged 
chiefly in farming.’’—Gilkey v. National Alumni, 
U. S. C. C. A., 288 Fed. 196. 


7.——Taxes.—The annual franchise tax imposed 
on corporations, and made a first lien on their 
property by Gen. Code Ohio, § 5506, as amended 
by Act March 29, 1921 (109 Ohio Laws, p. 94), is 
a tax legally due and owing, under Bankruptcy 
Act, § 64a (Comp. St. § 9648), from a bankrupt 
corporation which exercised its corporate franchise 
in any part of the tax year, though the amount 
of the tax was not ascertained and charged until 
after the adjudication.—Bates v. Archer, U. S. 
Cc. C. A., 288 Fed. 182. 


8. Banks and Banking—Altered Checks.—The 
negligence of a drawee bank in paying a raised or 
altered check or draft does not prevent the re- 
covery of the money paid to a holder unless the 
holder has been thereby subjected to a loss which 
he would not otherwise have suffered, or unless 
the negligence of the drawee amounts to bad faith, 
so that payment was not in fact made by mistake. 
oe ae ae Bank v. Commercial Sav. Bank, Ala., 


9.——Indorser on Note.—In an action against ac- 
commodation indorsers on a note to take up pro- 
tested checks issued by a corporation wherein 
defendants were directors, an agreement by the 
cashier of the plaintiff bank that no effort would 
be made to collect from the indorsers, as the paper 
was taken solely to balance the books to avoid 
complaint from the bank examiner, was ineffective 
as a defense without affirmative proof of the 
cashier’s authority to contract; his wrongful act 
not binding the corporation unless ratified.—First 
Nat. Bank v. Baer, Pa., 120 Atl. 815. 


10.—Letter of Credit——In an action based on 
a letter of credit, evidence of non-performance of 
the contract, which was the cause of the letter 
being given, is. immaterial ‘and inadmissible.— 
Second Nat. Bank v. Columbia Trust Co., U.S. 
Cc. C. A., 288 Fed. 17. 


11.—Nominal Stockholder.—A transaction be- 
tween the president of a bank and defendant, 
whereby the latter executed a note to the bank 
for the only puzpose of making himself a nominal 
stockholder, so as to qualify as cashier, the note 
to be canceled upon a termination of defendant’s 
relation to the bank as cashier, held to be a trans- 
action in which the president acted for the bank.— 
ale og Sav. Bank v. Hambright, Iowa, 193 N. 

76. 


12.— Notice of Sole Representative.—In a suit 
on a note, plea that it was signed by defendant 
for accommodation of plaintiff’s cashier, and not 
to be delivered to plaintiff until signed by the 
cashier, and that plaintiff, with notice, acquired 
the note without its being first signed by the 
eashier, set up a good defense; the rule that 
notice to an agent is not notice to the principal 
in matters as to which the agent is personally in- 
terested being subject to the limitation that the 
notice is imputable to the principal if the agent 
is the sole representative in the transaction.—First 
Nat. Bank of Athens v. Laughlin, Ala., 96 So. 206. 


13.——Public Funds.—Where a judgment has been 
rendered against a surety company on a treas- 
urer’s official bond for dereliction .of duty in de- 
positing county funds in a state bank in excess 
of amount authorized by law and such judgment 
has been paid by the surety company, this is not 
a “payment of deposit of public funds’ within the 
meaning of section 5, c. 58, Session Laws 1915 
(section 4189, Comp. Laws 1921), and the surety 
company is not entitled to participate in a pro 
rata division of the assets of such bank with the 
depositors’ guaranty fund.—In re Dennis, Okla., 
214 Pac. 1074. 


14. Bills and Notes—Acceleration of Note.—The 
maturity of a note secured by mortgage cannot 
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be accelerated solely by virtue of a provision in 
the mortgage under which the mortgagee may 
declare the whole of the mortgage debt to be due 
if the mortgagor allows interest or taxes to be- 
come overdue.—Winne v. Lahart, Minn., 193 N. W. 


15.——Bank Checks.—A bank check is negotiable 
under Negotiable Instruments Act, § 1 (Vernon’s 
Ann. Civ. St. Supp. 1922, art. 6001—1), and is a bill 
of exchange under section 125 (art. 6001—125), 
defining a bill, of exchange, and section 185 (art. 
6001—185) defining a check, so that, under the pro- 
vision of the latter section that provisions appli- 
cable to a bill of exchange payable on demand 
apply to a check, other sections of the act, which 
apparently refer more particularly to bills of ex- 
change, also apply to checks, unless otherwise 
provided.—Commercial State Bank v. Harkrider- 
Keith-Cooke Co., Tex., 250 S. W. 1069. 


16.——Defense Against Recovery.—Fraud in in- 
ception of negotiable instrument, or absence or 
failure of consideration, such as would defeat 
recovery between the immediate parties, is avail- 
able as defense, when plaintiff is not a holder in 
due course under Negotiable Instruments Act, § 58. 
—Harponola Co. v. Wilson, Vt., 120 Atl. 895. 


17.—Demand for Payment.—Petition, in action 
by bank against depositor for amount of check 
deposited and not paid by drawee, did not state 
cause of action on theory that depositor was in- 
dorser when it did not allege demand of payment, 
refusal and notice to defendant, or excuse therefor 
_or equivalent thereof.—Bank of Buchanan County 
‘vy. Gordon, Mo., 250 S. W. 648. 


18.—Good Faith—Under Uniform Negotiable 
Instruments Act, § 59, holder of note need only 
show actual good faith, and negligence on his part 
or suspicious circumstances sufficient to put pru- 
dent man on inquiry do not prevent recovery, but 
are to be considered merely as evidence bearing 
on question of good faith—Haward Nat. Bank v. 
Wilson, Vt., 120 Atl. 889. 


19.——When Maker Becomes Liable.-—Where de- 
fendant gave his note for accommodation to plain- 
tiff bank, which had made loans to H. in excess of 
the legal limit, and defendant took H.’s note in 
the same amount to be later surrendered to the 
- bank for his (defendant’s) note, defendant did not 
become liable to the bank on his note because he 
did not return to plaintiff H.’s note, it being 
plaintiff's duty under its agreement with defendant 
to return his note to him before it could require 
him to return to it the note of H., and it not 
having offered to do so.—Farmers’ Bank v. Harris, 
Mo., 250 S. W. 946. 


20. Carriers of Goods.—Delivery on Sight Draft. 
—Where seller negotiated sight draft and bill of 
lading to a bank, and the bank forwarded the 
sight draft and a delivery order to other bank, and 
the other bank, on buyer’s payment of the freight, 
turned the delivery order over to the buyer to 
enable buyer to inspect the goods, without pay- 
ment by buyer of the sight draft, and the buyer 
on inspection refused to accept the goods, the 
second bank was not liable to the first bank on 
the theory that it was negligent in surrendering 
delivery order to buyer without payment of sight 
draft, since the first bank suffered no damages, the 
buyer not obtaining title to, nor converting, the 
goods.—First Nat. Bank v. Farmers’ Sav. Bank, 
Iowa, 193 N. W. 573. 


21.——Waiver of Claims.—A carrier. cannot waive 
the provision of a bill of lading requiring claims for 
loss of goods to be filed within six months after 
a reasonable time for delivery.—Browning, King & 
Co. v. Davis, N. Y., 199 N. Y. S. 775. 


22. Carriers of Passengers—Advertiser’s Mileage. 
—Conditions of mileage coupons discharged with a 
newspaper publisher for advertising fixing a time 
limit, and naming the person entitled to use it, 
and withholding pro rata value of unused mileage, 
upon the holder’s failure to redeem the same, is 
not extortion under the statute, nor unjust dis- 
crimination in the absence of allegation that 
timely demand was made for transportation, and 
that limitations complained of were not included 





in mileage coupons issued to other publishers— 
Russell v. St. Louis & S. W. Ry. Co. of Texas, 
Tex., 250 S. W. 1076. 


23.——Push Button Signals.—Since push buttons 
in street cars are ordinarliy used for the purpose 
of giving notice of a passenger’s desire to alight, 
a company using cars equipped with such but- 
tons invites a passenger to use them for that 
purpose, and will not be heard to say that the tise 
of the buttons was insufficient, and the passenger 
should have otherwise notified the conductor of 
a desire to alight.—Louisville & I. R. Co. v. Bu. 
lock, Ky., 250 S. W. 846 


24. Colleges and Universities—President’s Com- 
pensation.—The contention of defendant city that 
the reasonable rental of a house owned by the 
city of New York and occupied without charge by 
the president of the College of the City of New 
York should be added to his compensation fixed 
by the trustees of the college to determine whether 
his salary exceeded the maximum fixed by Laws 
1921, c. 120, held not tenable, in view of the fact 
that there was no intent to charge rent therefor, 
and that the statute refers only to a money com- 
pensation.—College of the City of New York y, 
Hylan, N. Y., 199 N. Y. S. 634. 


25. Commerce—Mining.—The mining of iron ore 
within a state is not interstate commerce, but, 
like manufacturing, is a local business, subject to 
local regulation and taxation, even though prac- 
tically all of the ore mined is shipped out of the 
state, and, in the case of open pit mining espe- 
cially, there is practically no break in the con- 
tinuity of movement from the time the ore is 
severed from the land until it starts in its inter- 
state transportation.—Oliver Iron Mining Co. y. 
Lord, U. S. S. C., 43 Sup. Ct. 526. 


26.—Newspapers.—Circulation of a newspaper 
throughout the country is ‘interstate commerce.” 
Konecky v. Jewish. Press, U. Cc. A, 
Fed. 179. 


27.—-Soliciting Agents.—Gen. St. Minn. 1913, § 
7735, providing that any foreign corporation’s agent, 
soliciting freight and passenger traffic, may be 
served with summons for the corporation, con- 
strued by the highest court in Minnesota as not 
being limited to suits arising out of business trans- 
acted within Minnesota, and as including suits 
where plaintiff is not and never has been a citizen 
of Minnesota, held unconstitutional, as unreason- 
ably burdening interstate commerce; solicitation 
of traffic by railroads, in states remote from their 
line, being a recognized part of the business of 
interstate transportation.—Davis v. Farmers’ Co- 
Op. Equity Co., U. S. S. C., 43 Sup. Ct. 556. 


28. Constitutional Law—Jitney Business.—An 
ordinance passed by a municipal corporation, pur- 
porting to regulate the ‘jitney’’ business, but 
which does not prescribe any rule or conditions for 
the exercise of such regulation, to which all simi- 
larly situated may conform, and confers a naked 
arbitrary power upon the mayor and board of 
commissioners to give or withhold license or to 
control the routes of travel, and makes all en- 
gaged in the business the tenants at will as to their 
means of livelihood, is void as in violation of 
Comp. St. 1921, §§ 4531-4533, inclusive, and the 
Fourteenth Amendment to the federal Constitution. 
City of Tulsa v. Thomas, Okla., 214 Pac. 1070. 


29. Corporations—Exclusive Agent.—A resolution 
of directors of a corporation whereby in terms B, 
its secretary, was “exclusively authorized’ to do 
all things necessary to bind it in negotiating sale of 
its securities did not prevent it conferring like 
authority on another, or B., from giving ver 
approval of, sale and indorsement of its notes by 
another agent.—Wegener v. Emmetsburg Nat. 
Bank, Iowa, 193 N. W. 627. 


30.—Situs of Contract.—Where an order for @ 
piano addressed to the seller in Chicago, Ill, was 
signed by the buyer in Alabama, and was accepted 
by the seller in Chicago, and the piano was de- 
livered to a carrier in Illinois for transportation to 
the buyer, the freight to be paid by him if he 
elected to buy it after ‘30 days’ trial,’ and he 80 
elected, the delivery to the carrier in Illinois wa* 
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in view of and under the stipulations of the order, 
and not in qualification or refutation of its terms, 
and the contract was made in Illinois, so that the 
seller, a foreign corporation, did not violate Code 


’ 1007, § 3642 et seq., declaring unlawful the engag- 


ing in or transaction of business in Alabama with- 
out complying with the Alabama statutes as to 
foreign corporations doing business in the state.— 
Smith & Fay v. Montgomery Ward & Co., Ala., 
96 So. 231. 


31. Insurance—Beneficiaries.—Minors named as 
beneficiaries in fraternal benefit certificate, who 
had been receiving aid and support from one not 
a relative, held not dependents, within the mean- 
ing of a by-law, so as to entitle them to appoint- 
ment as beneficiaries.—Heinzman v. Whiteman, 
Ind., 139 N. E. 329. 


32.——Child Labor.—A casualty company agree- 
ing to indemnify an employer against claims for 
damages from bodily injuries, excluding injuries 
“suffered by or caused by any child employed 
contrary to law as to age,’’ was not bound as to 
injuries to a child so unlawfully employed, not- 
withstanding the unlawful employment was not 
the cause of injury.—Kilby Car & Foundry Co. v. 
Georgia Casualty Co., Ala., 96 So. 319. 


33.——Disease in Application.—The fact that an 
applicant for fraternal insurance named one dis- 
ease as one for which he had been treated by a 
physician does not necessarily imply that that was 
the only disease for which he had been treated.— 


Golding v. Modern Woodmen of America, Mo., 
250 S. W. 933. 
34.——-Mortgaged Property.—A ffire insurance 


company is estopped to claim that the policy was 
invalidated by chattel mortgages upon the prop- 
erty to which its consent had not been indorsed 
by the agent as required by the policy, where it 
retained the premiums paid for several months 
after acquiring knowledge of the existence of the 
chattel mortgages, and after the fire, and had not 
offered to return the premiums at the time of 
trial—Leer v. Continental Ins. Co. of New York, 
Mo., 250 S. W. 631. f 


35. Proof of Loss.—In making proof of a dis- 
ease against which the plaintiff was insured, a 
mistake inadvertently made as to the time the 
disease was contracted was open to explanation 
and correction and did not estop her to show the 
real facts in the case as to when her sickness 
actually began.—Gass v. Commonwealth Casualty 
Co., Kan., 214 Pac. 1115. 


36.——Stipulations.—Where insured’s failure to 
keep books did not contribute to the loss, a pro- 
vision of a burglary policy, exempting insurer from 
liability unless books enabling insurer to deter- 
mine the loss were kept, was no defense, under 
Code, § 1843, as to effect of insured’s failure to 
observe stipulation which such failure does not 
contribute to the loss.—Marsh v. Federal Surety 
Co., Iowa, 193 N. W. 563. 


37. ‘Libel and Slander—Words Per Se.—A news- 
paper article in effect charging plaintiff with pro- 
curing by crooked methods an unjust change in 
school district boundaries and by bad faith in 
so doing, held libelous per se and without any 
elements in it negativing its defamatory imputa- 
tions.—Stevens v. Snow, Calif., 214 Pac. 968. 


38. Mechanic’s Liens—Oil Wells.—An oil well 
is not a building or an article within Const. art. 
16, § 37, providing mechanics, artisans, and mate- 
rialmen shall have a lien. upon the building and 
articles made or repaired by them, so that in 
order for a materialman under a contract not 
granting a lien to secure such lien on an oil well 
and the land or leasehold estate upon which it is 
situate, there must be a compliance with Acts 
1917, c. 17 (article 5639a et seq., Vernon’s Ann. Civ. 
St. Supp. 1918, or Complete Tex. Statutes 1920).— 
ae ee Humble Oil & Refining Co., Tex., 250 


39. Municipal Corporations — Alighting From 
Street Cars.—In action for injuries from being run 
down by an automobile while alighting from a 
street car, it was proper for the jury, in deter- 
mining that plaintiff was not negligent in failing 








to look for approaching automobiles, to consider 
that a passenger, in alighting, faces at right an- 
gles from the direction the automobile approaches, 
and that she could assume that the automobile 
would not attempt: to pass a street car which is 
discharging passengers so close as not to allow 
reasonable space for her to step from the car to 
the street.—Sougstad v. Zils, Wi8s., 193 N. W. 656. 


40.—Much Used Public Streets.—Laws 1911, p. 
330, § 12, par. 9, requiring that persons operating 
automobiles on public streets much used for travel 
use the highest degree of care to prevent injury 
to persons traveling thereon prescribes a rule of 
conduct applicable to the driver at the time as 
well as immediately before a collision with such 
a traveler.—State v. Allen, Mo., 250 S. W. 580. 


41.— Notice of Intention.—A notice of intention 
to sue the city of New York for personal injury 
stating the place of the injury as 525 West Eighty- 
fifth street, there being no such number, 525 West 
End avenue being intended, held not a sufficient 
compliance with Laws 1886, c. 572, requiring such 
a notice to state the place at which the injuries 
were received.—Van Den Bergh v. City of New 
York, N. Y., 199 N. Y. S. 786. 


42.—Right of Way to Right.—The word “right” 
in Laws 1917, c. 119, § 22, amending Laws 1913, c. 
235, § 65 (Gen. St. Supp. 1917, § 2552, subd. 2), pro- 
viding that at street intersections the driver of a 
vehicle shall give the right of way to any vehicle 
approaching from his “right,’’ means the right of 
the vehicle in the direction in which it is approach- 
ing the intersection, and not the right hand of the 
driver if he is backing.—St. Clair v. Duluth Street 
Ry., Minn., 193 N. W. 690. 


43.—Running From Street Car.—In action for 
injuries sustained when struck by, defendant’s 
automobile while running from one street car to 
board another which had been traveling in front 
of and in same direction as defendant's automobile, 
the question of whether the plaintiff was guilty of 
contributory negligence held for the jury.—O’Meara 
v. Swortfiguer, Calif., 214 Pac. 975. 


44..—-Sidewalks.—The failure of a sidewalk con- 
structed by a city to conform to the specifications 
prescribed for that class of walk is not controlling 
on the issue of negligence in constructing the 
walk, since a walk constructed in strict conformity 
with specifications might be defective under cer- 
tain conditions, and the real question is whether 
the walk as it actually existed was defective.—. 
Frisk v. City of Des Moines, Iowa, 193 N. W. 570. 


45.—Wrong Side of Street.—Where a collision. 
occurs between automobiles in a city street, the. 
presumption of negligence is against the party- 
who is on the wrong side of the street.—Tyrer v.. 
Moore, Mo., 250 S. W. 920. 


46. Negligence—Due Care.—In action for death 
of delivery man falling down elevator shaft, find- 
ings held warranted that he exercised due care, 
that there was no gate, that the conditions were 
not obvious, that for some time the gate had not 
been working properly, and that defendant ought 
to have known thereof and remedied the condi- 
tion.—Walsh v. Adams, Mass., 139 N. E. 379. 

47. Principal and Agent—Authority of Agent.— 
Under the laws of the state of Arkansas a general 
agent to buy and sell for his principal can bind 
the principal for the payment of supplies pur- 
chased within the apparent scope of his authority, 
even though he may violate his positive instruc- 
tions to purchase only for cash. But where the 
agent’s power is not general, but special and 
limited, this is not true. The evidence in this 
ease is conflicting as to the extent of the agent’s 
power, and it was error to grant a peremptory in- 
struction in the case.—Lockhart v. Watson Hard- 
ware Co., Miss., 96 So. 174. 


48. Sales—Acceptance.—Where it had been 
agreed between sellers and buyer that sellers’ ob- 
ligation after delivery should be completed on 
presentation of bills of lading properly indorsed 
with sight drafts attached, at point of destination, 
buyer on discovering that the sugar was damaged 
in transit could refuse to accept the sugar and 
recover the purchase price.—W. H.‘Edgar & Son 
v. Imperial Ice Cream Co., Md., 120 Atl. 832. 
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49.— False Statements.—A mere statement of 
opinion or belief or expectation, although false or 
resting upon no information, is not such a false 
representation as to constitute fraud when made 
oer exchanged between persons trading as strangers 
for an article of personal property.—Smith v. Hol- 
lingsworth, Fla., 96 So. 394. 


50.— Goods to Be Made.—Generally, under a 
contract for the sale of goods to be manufactured, 
no title passes until the thing is completely done 
and notice given to the vendee, or some act done 
by the vendor designating it as the article sold, 
either by setting it apart, marking it, or some 
other similar act, and, even in the case of articles 
manufactured expressly for a party, title passes 
only upon completion according to the contract 
and delivery or tender of delivery.—Coddington v. 
Turner, Ind., 139 N. E. 323. 


51. Street Railroads.—Speed in City.—It is neg- 
ligence per se for a street railway company to 
operate its cars over the streets of a municipality 
in the nighttime at a greater rate of speed than 
will enable the motorman in charge of the car to 
‘stop it within the distance covered by its own 
lights to avoid collision with other vehicles on the 
track,—Chamber v. Princeton Power Co., W. Va., 
, 117 8. E. 480. 


52. Telegraphs and Telephones — Rates Pre- 
scribed by State Commission.—A bill specifically 
alleging the cost of a telephone company’s prop- 
erty devoted to the rendition of intrastate tele- 
phone service, the cost of its reproduction, and 
its fair and reasonable value, respectively, and 
alleging that the rates prescribed by the state com- 
mission would prevent it from earning more ‘than 
2.56 per cent on the cost of the property, and 1.96 
per cent on its fair and reasonable value, and 
would not afford it a fair return on such value, 
aptly states the ultimate facts on which the com- 
pany asks relief, omitting mere statement of evi- 
dence as required by equity rule 25, par. 3 (198 
Fed. xxv, 115 C. C. A. xxv).—Prendergast v. New 
York Telephone Co., U. S. S. C., 43 Sup. Ct. 466. 


53. Trusts—Conveyance.—Where land was con- 
veyed to husband and wife as joint tenants, wife's 
oral agreement to transfer her interest to the 
husband on request ere My express trust, espe- 
clally in view of G 9, § 2, providing that 
married woman may 4, ealegie except with 
her husband, and in view of the statute of frauds. 
Ciarlo v. Ciarlo, Mass., 139 N. BE. 344. 


54. Wills—Administrator Estopped to Assert 
Title to His Land.—Where a testatrix in her will 
devises and, bequeaths real and personal property 
belonging to her to her husband, and also devises 
real property belonging to her husband to a third 
party, and the husband is appointed executor of 
the will, and is also a subscribing witness to it, 
and the husband proves the will as subscribing 
witness, takes out letters testamentary, qualifies 
as executor, and administers the estate, he thereby 
elects to take the property devised him under the 
will, and must see that he other devises get the 
property devised them. By these acts he is 
estopped to assert title to the land belonging to 
him devised by the will.—West v. West, Miss., 
95 So. 739. 


55.——Mental Capacity.—A testator’s capacity 
cannot be predicated on mere peculiarities or 
eccentricities, such ag prejudice against tobacco 
smoking, love of fresh air, etc.—In re Bourne’s Will, 
N. Y., 199 N. Y. S. 904. 


56.—When Rights Vest.—Under a will devising 
the residuum equally between testator’s two daugh- 
ters,’ after a life estate in his widow, with the 
entire residuum, if either daughter died before 
the death of testator or his wife without children 
surviving them, to the surviving daughter, or, if 
both died in such circumstances, to testator’s sons, 
each daughter took a vested interest on testator’s 
death in half ‘the residuum, subject to defeat by 
either of two conditions, by reason of the non- 
happening of which a daughter dying before the 
life tenant’s death leaving a child who survived 
the latter died seized of a vested remainder in her 





half of the realty and a similar executory interest 


in the personalty—Mahoney v. Mahoney, Commas 


120 Atl. 342. 


57. Witnesses—Commission of Crime.—There is 
no privilege between attorney and client, where 
conferences concern the proposed commission of 
crime by the client.—Commonwealth v. Dyer, 
Mass., 138 N. E. 296. 


58.——Conversation Between Husband and Wife. 
—In an action for divorce, the rule protecting con- 
fidential communications was not violated by ad- 
mitting testimony of plaintiff's wife concerning 
defendant’s enforcement of inordinate sexual de- 
sires, assuming that such testimony necessarily 
involved a conversation between the parties.— 
Reynolds v. Reynoids, Mo., 249 S. W. 407. 


59.——Custom Laws.—The immunity from being 
compelled to give’ incriminating testimony against 
himself, secured by the Fifth Amendment to the 
Constitution, has no application to declarations 
required on entry of goods under the customs laws. 
Sok aoe States v. Dalton, U. S. D. C., 286 Fed. 756. 


60. Workmen’s Compensation Act—Adoption of 
Children.—The Workmen’s Compensation Act pro- 
vides no method for adoption of children, and, in 
providing that the terms “child” and ‘‘children” 
shall include adopted children, refers to children 
legally adopted.—Gros v. Millers’ Indemnity Un- 
derwriters, La., 95 So. 709. 


61.——Attempted Disobedience of Employe Breaks 
Relation.—It is not the performance in a pro- 
hibited manner of the thing which he is employed 
to do, but the attempt by the employe, in dis- 
obedience of an order, to undertake something 
wholly outside of hig line of duty, which breaks 
the relationship of employer and employe so as to 
defeat compensation for injury.—Kelly v. National 
Packing Box Uo., N. Y., 198 N. Y. S. 501. 


62.——Cause of Death.—Where it is found as a 
fact that death resulted from injury arising out 
of and in course of employment, and there is any 
evidence to support the finding, compensation is 
payable, though death was not the natural and 
probable consequence of the injury.—Upham’s Case, 
Mass., 139 N. E a 


63.—Independent of Employment.—Where a 
watchman lost, the sight of one eye by the acci- 
dental discharge of an air gun in the hands of a 
young man, who, though formerly employed by 
the watchman’s employer, had no business either 
with the employer or with the watchman, held 
that the injury was not one “‘arising out of em- 
ployment,’ within Workmen’s Compensation Law, 
§ 3, subd. 7, defining “‘injury,’’ as it was not a risk 
or special danger by reason of the employment.— 
De Salvo v. Jenkins, N. Y., 199 N. Y. S. 843. 


64.—Injury by Accident.—An engineer who, as 
part of his employment, cleaned his boilers, was 
overcome by excessive heat of the boilers while 
cleaning them. He was not prostrated, but was 
disabled. The disability was his power of physical 
resistance was reduced so that pneumonia bacteria 
immediately became active, and he died of pneu- 
monia seven days later. Heid, death did not re- 
sult from personal injury by accident, within the 
meaning of the Workmen’s Compensation Act.— 
ge Kansas Independent Laundry, Kan., 215 

‘ac. \ 


65.—Wording of Statute.—The word “at’’ as 
used in Texas Complete Statutes 1920 or Vernon’s 
Ann. Civ. St. Supp. 1918, art. 5246—21, fixing com- 
pensation for the loss of a leg ‘‘at or above the 
knee’’ must be construed as meaning the exact 
location of the knee, not near to it or below it to 
any extent whatever, and where an employe suffers 
injuries resulting in the amputation of his leg six 
inches below the knee, enough of the limb remain- 
ing to make it useful in wearing a false limb, the 
injuries do not come within this provision, but the 
ease is within the provision for the loss of a foot. 
ey Texas Employers’ Ins. Ass’n, Tex., 251 
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